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ROA V. LAFE
POST-EMPLOYMENT RETALIATION CLAIMS 
AND THE CONTINUING VIOLATION THEORY

by Curtis G. Fox and Jay S. Becker

The New Jersey Supreme Court
recently examined the continuing viola-
tion theory in a case holding that a
plaintiff’s post-employment retaliation
claims brought under the New Jersey
Law Against Discrimination (NJLAD)1

were actionable. However, the continu-
ing violation theory did not apply to
permit the plaintiffs’ timely claim based
on post-discharge conduct to revive the
time-barred retaliatory discharge claim.

In Roa v. Lafe,2 the plaintiffs Fernan-
do Roa and Liliana Roa sought dam-
ages from their employer, Gonzalaz and
Tapanes Foods, Inc., doing business as
LAFE Foods, and their supervisor
Marino Roa. Marino was a vice-presi-
dent at LAFE and was Fernando’s
brother. The plaintiffs alleged that Mari-
no was romantically involved with two
female subordinates, one of whom left a
Valentine’s gift for him that his wife
found. After initially telling Marino that
he would say the gift was intended for
him, Fernando eventually spoke with
Marino’s wife and divulged the truth
behind the mystery gift. The plaintiffs
alleged that in response, Marino began
to harass and threaten them, including
threatening to fire them. Some time lat-
er, Fernando approached Carlos Pena,
owner and president of LAFE, and told
him about Marino sexually harassing
the two women. Pena refused to take
any action, and following Fernando’s
complaint, Marino’s harassment of
plaintiffs intensified.

The plaintiffs alleged that they were
both ultimately terminated by LAFE in
retaliation for making the complaint
regarding Marino’s conduct. After the
termination, Fernando alleged that
LAFE terminated his insurance benefits

retroactively to a date prior to his dis-
charge.

The plaintiffs filed a complaint alleg-
ing that LAFE engaged in unlawful
retaliation in violation of the NJLAD
(count one) and that Marino aided and
abetted in that unlawful conduct (count
two).3 The defendants moved to dismiss
because the complaint was filed more
than two years after the termination
date. The plaintiffs, however, argued
that the defendants engaged in a contin-
uing pattern of conduct in violation of
the NJLAD, and that the post-employ-
ment retaliation to which they were sub-
jected tolled the running of the limita-
tions period for the retaliatory discharge
claim. Specifically, the plaintiffs
alleged that while LAFE may have
wrongfully terminated Fernando’s med-
ical insurance more than two years
before the complaint was filed, the
claim not only was timely filed under
the discovery rule because he did not
learn of the cancellation until a date
within two years of filing the complaint,
but it also tolled the running of the lim-
itations period for the wrongful dis-
charge claim under the continuing vio-
lation theory.4

A unanimous Supreme Court reject-
ed the defendants’ argument that
because the cancellation of Fernando’s
insurance did not involve harm to Fer-
nando’s actual employment or proposed
employment elsewhere, it was not
actionable under the anti-retaliation
provision of the NJLAD. The defen-
dants unsuccessfully argued that the
scope of actionable retaliatory conduct
under the NJLAD was limited to the
employment-related acts prohibited in
N.J.S.A. 10:5-12.

The Court found that the words
“practices” and “acts” in the anti-retali-
ation provision refer to the conduct of
the target of the retaliation in opposing
the “practices or acts” prohibited by the
NJLAD, not to the conduct of the retal-
iator, which is referred to generically as
“reprisals.”5 In other words, the
reprisals need not involve harm to a
plaintiff’s actual employment, but
rather must be in retaliation for a plain-
tiff’s opposition to “practices or acts”
prohibited by the NJLAD.

The Court also looked to relevant
federal case law interpreting Title VII to
find that retaliatory conduct need not be
related to the workplace to be action-
able under the NJLAD.6 “That is consis-
tent with the express language of
NJLAD, as well as the broad remedial
purpose underlying it.”7

Finding Fernando’s claim based on
the insurance cancellation both action-
able under the NJLAD and timely under
the discovery rule, the Court neverthe-
less ruled that Fernando’s timely post-
employment claim did not act to “sweep
in” Fernando’s time-barred retaliatory
discharge claim under the continuing
violation theory. The Court held that a
discharge is a “discrete discriminatory
act that places an employee on notice of
the existence of a cause of action and of
the need to file a claim.” The statute of
limitations begins to run on the day the
discharge takes place. Therefore, it is
axiomatic that a time-barred discharge
claim can never be saved by timely
post-employment claims.8

Notably, as the law currently stands
in New Jersey, post-employment retali-
ation is actionable under the NJLAD
but not under the Conscientious
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Employee Protection Act, (CEPA).9

While courts in New Jersey have rou-
tinely compared CEPA to the NJLAD,
applying the legal tests and frameworks
developed under one to the other,10 this
is one area where the two statutes are
not in sync. However, since the
Supreme Court’s decision in Roa, it is
now clear that an employer may
become liable under the NJLAD for
post-employment retaliatory conduct
against a former employee. �
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