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immediately after the stock is issued.  In forming a new company, it would be important to 
organize the company as a C Corporation due to the fact that S Corporation stock does not 
qualify.  The company must also be a C Corporation throughout a substantial duration of the 
shareholder’s holding period in order to qualify for the zero percent rate.  Unfortunately, no 
guidance has been provided regarding what constitutes a “substantial” duration.   Lastly, the 
stock of the following types of entities is not eligible for the reduced rate: a DISC or former 
DISC, a Corporation with respect to which an election under Section 936 (Puerto Rico & 
Possession Tax Credit) is in effect, a regulated investment company, real estate investment 
trust, or a REMIC, and cooperatives.  

The assets of the company must be used in an active trade or business.  Therefore, those 
companies formed with assets involved in passive investment activities will generally not 
qualify if those assets constitute greater than 20 percent of the value of the company’s assets.  
Included within costs that qualify are start-up costs, research and development expenditures 
and rights to computer software which produce active business computer software royalties.  
No more than 10 percent of the value of the company’s assets may consist of stock or 
securities of other corporations which are not subsidiaries of the corporation.  This does 
not include assets that are expected to be sold within a two year period in order to meet 
working capital requirements.  More than 10 percent of the company’s assets must not be 
comprised of real property not used in the active conduct of a qualified business.  In addition 
to those businesses not meeting the active trade or business requirement the following types 
of businesses are specifically excluded:  any trade or business involving the performance of 
services in the fields of health, law, engineering, architecture, accounting, actuarial science, 
performing arts, consulting, athletics, financial services, brokerage services, banking, 
insurance, financing, leasing, investing, farming, any business eligible to claim a deduction 
for depletion, any business of operating a hotel, motel, restaurant or similar business. 

The taxpayer must generally have acquired the stock at its original issue, either in return 
for cash, property or services.  The amount of the gain which may qualify is limited to the 
greater of $10 Million ($5 Million for those taxpayers married filing separately) or ten times 
the taxpayer’s adjusted basis in the stock per year for each individual or married couple (i.e. 
if a person owns stock in more than one Qualified Small Business they are entitled to the 
$10M with respect to each company).

Please note that this information is intended as a brief summary of the rules and regulations 
regarding Qualified Small Business Stock and does not represent a complete overview of the 
Internal Revenue Code rules and regulations. n
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and resources to absorb the added responsibilities that come with the investigation and 
subsequent notification procedures, the outside costs to a business can balloon very quickly.

There are some preventative steps that can be taken, of course.  The Ponemon Institute 
suggests using encryption (which includes “whole disk” for computers, mobile devices and 
smartphones); data loss prevention solutions; identity and access management solutions; and 
endpoint security solutions and other anti-malware tools.  

Not all breaches, however, can be prevented.  The insurance industry has taken notice, 
and many insurance carriers now offer products that provide first-party coverage to insureds.  
Such coverage may help defray some (though typically not all) of the loss and costs resulting 
from a data breach.  Examples of expenses that may be included in such coverage include 
system investigations (such as forensic analysis), public relations assistance, attorneys’ fees, 
notification costs and credit monitoring costs.  Of course the coverage is typically subject 
to certain limits and contingent upon approval by the particular insurance carrier.   Still, 
the coverage provided can be quite valuable.  If a business contains some exposure to data 
breach, it likely would benefit by being protected by this type of coverage. n
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Legal Q&A

Under the new LSRP law in New 
Jersey, if you hire a Licensed Site 

Remediation Professional (LSRP) but 
contract with the consultant to “act in 
their capacity as a non-LSRP”, will that 
insulate you from mandatory reporting 
obligations under the new law?

Maybe, and maybe not. Under New 
Jersey’s Spill Compensation and 

Control Act (“Spill Act”), N.J.S.A 58:10-
23.11, owners and operators have an 
obligation to make both telephonic and 
written notice to NJDEP where there has 
been a confirmed discharge of hazardous 
substances in the soil or ground water. 
Arguably, where the discharge involves 
certain regulated storage tanks, “any 
person”, e.g., a tank contractor would also 
have an obligation to make the report.  
However, under the new LSRP law, LSRPs 
overseeing remediation projects have an 
independent obligation to report directly 
to the State regulated discharges and 
must also report immediate environmental 
concerns. This is significant, for example, 
in the context of due diligence exercises 
in advance of purchasing commercial or 
residential projects.  As a result, developers 
and lawyers are taking the position that 
hiring an LSRP in a “non-LSRP capacity” 
will obviate the need for the LSRP to make 
such reports.  Caution is recommended.  The 
LSRP law is vague on this point and NJDEP 
has publicly, albeit informally, expressed 
concern at this practice.
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