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development, the regulations appear to
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regarding the issue of what
constitutes “construction beyond site
preparation” for purposes of qualifying
for a “grandfather” exemption.
The Act and regulations deﬁne
“construction beyond site preparation”
as “having completed
the foundation for a
building or structure,
and does not include
the clearing, cutting, or
removing of vegetation,
bringing construction
materials to the site, or
site grading or other
earth work associated with preparing
a site for construction.” N.J.S.A.
13:20-3; N.J.A.C. 7:38-1.4. Some
DEP Staﬀ took the position that
all that was required to satisfy the
“construction beyond site preparation”
requirement was the construction of
a single foundation for a multi-unit
project. Others, however, interpreted
the Act and regulations as requiring
the construction of the foundation of
every unit within a multi-unit project
for the overall project to qualify for
the exemption. This approach would
have negated the exemption for
many projects that otherwise qualify,
particularly phased projects and
smaller subdivisions that proceed on a
lot by lot, contract by contract basis.
It appears that DEP has ﬁnally
put this issue to rest. On two separate
occasions, most recently in a July
10, 2007 letter, high level DEP
staﬀ members within the Division
of Watershed Management and
Bureau of Watershed Regulation
have provided written clariﬁcation
of the “grandfather” exemption
requirement and its intended scope.
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According to DEP, the “construction
beyond site preparation” language of
the Act and regulations is limited
to a single foundation within
an overall development. Thus,
all that is required for an overall

development project to qualify
for a “grandfather” exemption is the
completion of at least one foundation
for a building or structure prior to
August 10, 2007. DEP conﬁrmed
that it “does not interpret the
statutory language to mean that
every component of a project must
be under construction on August
10, 2007 in order to continue the
exemption beyond that date.”
Rather, “construction beyond site
preparation” will be found if “at least
one foundation” is completed, and
the construction continues after
August 10, 2007 without a cumulative
interruption of one year.
Furthermore, DEP conﬁrmed
that a “grandfather” exemption is
not lost with respect to individual
undeveloped lots within a subdivision
merely because those lots are
conveyed prior to construction. If
the overall development qualiﬁed
for the “grandfather” exemption,
the exemption will apply to
undeveloped lots that are sold
provided construction in the overall
development continues uninterrupted
for a cumulative period of one
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year or more following August
10, 2007. DEP has warned that
the Enforcement Bureau “will be
monitoring sites to ensure compliance
with the exemption criteria.”
The development restrictions
of the Act are infamous.
Where a project qualiﬁes
for a “grandfather”
exemption from the Act
based on the issuance
of prior approvals, all
necessary precautions
should be taken to ensure
that that the validity of the exemption
is maintained. DEP has provided
important clariﬁcation of scope of
construction activities that were
required prior to August 10, 2007 to
qualify for a “grandfather” exemption,
assuming all other criteria were
satisﬁed. Developers with qualifying
projects should take appropriate
action to continue construction
activities to avoid a claim that the
exemption has lapsed.
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