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No Adequate Remedy at Law:
The Devil's in the Adequacy

by Robert J. Feinberg and Kelly D. Gunther

The phone rings, and your valued
client commences the discussion. At
best, you immediately discern your
client’s tone as concerned or frustrated.
At worst, your client is irate and
exceptionally loud, and while on the
call you reluctantly email your
significant other to advise that your
weekend plans have just changed.
While the facts, claims, defenses and
circumstances that prompt such calls
are infinite, the message, instruction or
demand, is not. Your client demands
that you rush into court to obtain a
temporary restraining order. This is the
plight of transactional attorneys and
business litigators who are engaged to
produce such results.

Jurisdiction and Venue Considerations

Attorneys and seasoned litigants may fall victim to the
common misconception that a complaint seeking injunctive
relief must be filed in the Chancery Division, General Equity
Part. No such mandate exists. While there is no concrete lit-
mus test that warrants strict reliance, and although New Jer-
sey Court Rules 4:3-1 and 4:3-2 provide guidance, the most
accepted analysis begins with determining if the primary
relief sought is legal in nature, and whether the restraints
sought are merely ancillary. In this event, then, the action is
properly venued in the Law Division, which, like the
Chancery Division, has the power to dispense interlocutory
relief.! Thus, to determine where to properly commence an
action, counsel should evaluate whether a client’s primary
right, or the principal relief sought, is equitable in nature.

Cases are properly brought in general equity where “the
plaintiff’s primary right of the principal relief sought is equi-
table in nature.”* Examples of causes of action that sound in
equity, among a myriad of others, are: partition actions, refor-
mation of instruments, rescission of contracts, appointment
of various receiverships, actions for specific performance,
partnership dissolution, imposition of trusts, and shareholder
actions, including both derivative suits and actions brought
pursuant to the minority oppression statute. Conversely,
where the primary relief sought is a money judgment, the
matter should be filed in the Law Division. Frequent misfil-
ings in the Chancery Division include, for example: actions
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