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HIGHLANDS GRANDFATHER EXEMPTION: STILL ALIVE

Court’s Rebuke of DEP a Reminder of Need to Preserve Approvals

The concept of Highlands Preservation Area
“development” under the Highlands Water
Protection and Planning Act (“Act”) is essentially
an oxymoron. Given the severe curtailment of
development opportunities in the Highlands
Region, the Act’s limited exemption provision is a
critical provision for those seeking to pursue
development in the Preservation Area. The New
Jersey Department of Environmental Protection
(“"DEP”) has often narrowly applied the so-called
“grandfather exemption” of the Act. Fortunately,
the Appellate Division in a decision entitled
Lakeside Manor v. NJDEP, et al., A-0843-09T3,
August 1, 2011, has recognized that the Act is
narrow enough that the exemption provisions (at
least the grandfather provision) should be applied
more liberally in recognition of the rights of developers who have made
substantial investment in furtherance of development.

By By Steven M. Dalton, Esq.
Giordano Halleran & Ciesla, P.C.

The Highlands Act, signed into law on August 2004, is well known for its
imposition of sweeping restrictions on development in the Highlands Region.
The Act created Planning Area and Preservation Area sections of the Region
and DEP was charged with the responsibility for establishing regulations for
activities within the Preservation Area. DEP has authority, under the
Highlands Water Protection and Planning Act Rules, to review applications for
proposed development in the Preservation Area.

The Act established limited provisions for exemptions from the Act, the
Regional Master Plan, DEP’s implementing regulations, and municipal rules and
requirements. The so-called “grandfather exemption” was established to allow
major Highlands development projects in the pipeline when the Act was
adopted to move forward notwithstanding the restrictions of the Act. To
qualify, an application must be submitted to DEP and the applicant must
establish that certain qualifying approvals were in place prior to the Act’s
March 29, 2004 effective date. First, the applicant must demonstrate the
existence of certain municipal approvals including preliminary or final site plan
approval or preliminary or final subdivision approval where no subsequent site
plan approval is required. Second, the applicant must establish that at least
one of a list of specified DEP approvals was obtained prior to the effective date
of the Act, including a treatment works approval ("TWA"), Bureau of Safe
Drinking Water potable water supply permit for water main extensions, water
allocation permit or certification, or a Realty Improvement Act certification. If
none of those are required, the applicant may rely on a Freshwater Wetlands
Protection Act or Flood Hazard Area Control Act approval if applicable to the
development. Finally, the exemption is limited to the land area and scope of
development authorized under the qualifying approvals, and the exemption
expires if any of the qualifying approvals expire or if construction beyond site
preparation does not commence within three years after the date of
enactment of the Act.

While we are well beyond this three year period, the Lakeside Manor decision
exemplifies that the Highlands grandfather exemption is still alive for those
projects where developers have taken steps to ensure that the elements of the
exemption are maintained. In Lakeside Manor the Appellate Division reversed
a decision of the DEP Commissioner and upheld the underlying Administrative
Law Judge (“ALJ”) decision finding that the developers’ projects were exempt
from the Act. The decision is noteworthy for the court’s rebuke and reversal of
the DEP Commissioner’s decision, in contrast to the typical deference afforded
to the agency and Commissioner in interpreting and enforcing its own rules.
Additionally, the decision is instructive for developers regarding what is
required to preserve grandfather rights under the Act.

The case involved two separate residential development projects - Lakeside
Manor and Mountain Lakes - by affiliated companies on adjacent parcels in the
Preservation Area. Municipal and DEP approvals were obtained for each
project prior to the effective date of the Act. Sewer and water lines, other
infrastructure and some units were constructed at each site prior to the Act’s
effective date. Some of the units were connected to the public water and
sewer systems. Several million dollars in costs were incurred in connection
with the developments.

DEP denied the exemption application for each development finding that the
sewer and water permits had expired. With respect to the TWA'’s, DEP argued
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that the construction was unlawful because the developers did not satisfy a
preconstruction condition requirement to obtain an EPA wetlands map revision
or waiver for the construction of the sewer lines through mapped wetlands.
The Commissioner, in overturning the ALJ decision, took the position that the
TWA's became null and void on the date that construction began. DEP’s
position on the potable water supply permits was that they had expired
because only some of the homes were connected to the public water supply
and the permits contained a condition requiring that the approved lines be fully
placed into service prior to the stated expiration date of the permits.

The Appellate Division rejected the DEP Commissioner’s decision on review.
There was only limited discussion regarding the continuing validity of the
municipal approvals, and the court found that the developers maintained the
validity of their municipal approvals as of the March 29, 2004 effective date of
the Act. The dispute mainly involved the question of the continued validity of
the DEP approvals. The DEP Commissioner’s decision that the TWA's for the
projects were null and void because of a failure to satisfy pre-construction
conditions was erroneous. While violations may have occurred, they did not
cause the TWA's to expire. The Court analyzed due process considerations in
the context of revocation of approvals by DEP. DEP did not follow such
procedures in this case and even if it had and the TWA’s were formally
revoked, the revocation would not necessarily have meant that the TWA's
ceased to exist as of the date of the alleged violation, particularly in this case
where the alleged violations were of a technical nature without adverse
environmental impacts. Thus, the TWA’s were in place for the projects as of
the effective date of the Act. Moreover, the developers substantially relied on
those approvals in expending millions of dollars for construction of utilities and

infrastructure.

It was not necessary for the court to address the potable water supply permit
issue because the finding that the TWA's were valid was enough to overturn
denial of the exemptions. The ALJ had rejected DEP’s argument that the
potable water supply permits had expired because the authorized lines were
only partially placed into service. BSDW permits typically state the approval is
valid for three years and the authorized structures must be placed into service
prior to the stated expiration date of the permit. The underlying ALJ decision
may provide a basis for testing this condition in the future.

There has been a considerable amount of speculation about the future of the
Highlands Act under the Christie Administration. Those opposed to the Act
have expressed hopes that the Legislature will provide relief from the Act’s
overly proscriptive limits on development, while the environmental lobby has
been vigorously attempting to block any changes to the Act and has criticized
the Administration for its recent appointments to the Highlands Council.
Recent court decisions on the Act, including a decision upholding the Council’s
transfer of development rights program, seem to further diminish what limited
potential there is for development within the Highlands Region. In the face of
this potentially changing landscape, it is a certainty that the further removed
we become from the effective date of the Act, the less likely the grandfather
exemption will be applicable. But Lakeside Manor makes clear that the
grandfather exemption remains viable. During these difficult economic times
when development projects have stalled, developers should take action to
maintain the validity of approvals so that potential Highlands Act exemption

rights are not lost.

Steven M. Dalton, Esq. is a shareholder at Giordano Halleran & Ciesla, P.C. in
the firm’s Environmental Practice Group. He can be reached at (732)

741-3900 or at sdalton@ghclaw.com.
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