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August 15, 2005
JUDGES IN A FUNK OVER JUNK FAXES

NEW JERSEY COURTS SPLIT ON WHETHER THE TELEPHONE CONSUMER PROTECTICN ACT ALLOWS
CLASS-ACTION SUITS

Marxry P. Gallagher

No group would seem to be more similarly situated or innumerable than Jjunk-fax
recipients, but New Jersey judges are at odds over whether those besieged by
unwanted paper may sue as a class.

On Aug. 2, Hudson County Superior Court Judge Lourdes Santiago certified as a
class those who received unsolicited faxed advertisements for the New York-based
Spanish Yellow Pages and related entities in the past six years. Not only were the
faxes unwelcome but the senders failed to include identifying information, as
required by the Telephorne Consumer Protection Act of 1991, allege the plaintiffs in
Palace Drug Stores v. Hispanic Media Group USA.

But on July 1, Somerset County Superior Court Judge Harriet Derman ruled the other
way in Law Offices of Michael A. Freedman v. Advanced Wireless Cellular
Communications, reversing her grant of class certification last year, striking the
complaint's class-action allegations with prejudice and vacating a $23 million
default judgment -- including attorneys' fees -- as 'manifestly unjust.'

Derman reasoned that the TCPA's setting of damages at $500 to $1,500 per fax gives
sufficient incentive to pursue private redress without the need to aggregate
claims. An unwanted fax is a 'trivial annoyance' that most people just 'toss,' she
wrote.

Since the TCPA, a federal law that created a right of action in the state courts,
makes no mention of class actions, the issue is being decided on a state-by-state
basis. Derman noted cases from other jurisdictions that rejected class actions,
including Celorado, Texas and Indiana.

There is a dearth of New Jersey case law on the subject. Derman cited only one
case: an unpublished 2001 ruling, Levine v. 9 Net Avenue Inc., that affirmed a
denial of class certification by a Hudson County judge. The Appellate Division
expressed doubts abcut the need for class actions under the TCPA, though New Jersey
courts tend to liberally allow class suits in consumer matters. However, the Levine
court did not impose a bright-line prchibition on class-action junk fax suits, and
so the case law is still evolving.

Paul Drobbin and David Phillips of Newark's St. John & Wayne, lawyers for
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