ALEXANDER V. SETON HALL UNIVERSITY

REFUSAL TO DEPART FROM PRECEDENT ALIGNS
THE NEW JERSEY LAW AGAINST DISCRIMINATION
WITH THE LILLY LEDBETTER FAIR PAY ACT OF 2009

by Kelly D. Gunther and Jay S. Becker

In a departure from United
States Supreme Court precedent,
the New Jersey Supreme Court
recently ruled that each
paycheck resulting from a prior
discriminatory pay decision
constitutes an actionable act of
discrimination under the New
Jersey Law Against
Discrimination (LAD).' The
continuing violation doctrine,
however, is not applicable to
disparate pay discrimination
claims under the LAD.

In Alexander v. Seton Hall Universi-
ty, et al.,’ three female tenured profes-
sors at Seton Hall University (SHU),
claimed they were paid less than
younger and/or male employees, in vio-
lation of the LAD. The plaintiffs alleged
they did not discover the basis for an
actionable unequal wage LAD claim
until 2005, when they obtained a copy
of an internal 2004-2005 SHU annual
report that detailed the salaries of its
full-time faculty members by college,
gender, rank and salary. Their com-
plaint sought damages back to their
dates of initial hire 29, 25 and 20 years
ago, respectively.’

The defendants moved to dismiss,
arguing that the LAD’s two-year statute
of limitations barred the plaintiffs’
claims. In considering the motion to
dismiss, the trial court framed the issue
as whether the plaintiffs could bring a
pay discrimination claim when the
unequal pay was received during the
statute of limitations period, but was a
consequence of a claimed discriminato-
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ry pay decision that took place outside
that limitations period.

Relying on the United States
Supreme Court’s decision in Ledbetter
v. Goodyear Tire & Rubber Co.,* the tri-
al court granted the defendants’ motion,
holding that any and all disparate wages
paid to the plaintiffs were the result of
allegedly intentional discriminatory pay
decisions that occurred outside of the
two-year limitations period.” In affirm-
ing the trial court’s final order of dis-
missal, the Appellate Division rejected
the plaintiffs’ argument that the contin-
uing violation doctrine applied to a
wage discrimination claim.®

The New Jersey Supreme Court
granted the plaintiffs’ petition for certifi-
cation’ to determine whether LAD
jurisprudence should be aligned with the
United States Supreme Court’s Ledbet-
ter analysis. In a 5—1 decision,® finding
neither a necessary nor beneficial pur-
pose in conforming to the Ledbetter
approach, the Court reversed and
remanded based on New Jersey case law
and the Lilly Ledbetter Fair Pay Act of
2009 (FPA), which amended Title VII to
clarify that an unlawful act occurs “each
time wages, benefits, or other compen-
sation [are] paid” resulting from an ear-
lier discriminatory practice.’

In its departure from federal court
precedent, the Court emphasized that
prior New Jersey decisions treated the
payment of discriminatory wages just as
the dissent would have held in Ledbet-
ter—wage disparity based on invidious,
proscribed discrimination is a violation
of the LAD for which a remedy is avail-
able if the discriminatory wage contin-
ues.'’The Court also found it noteworthy
that Congress legislatively overturned
the Ledbetter decision in the FPA.

Recognizing the public policy of
New Jersey to treat each issuance of a
paycheck that reflects discriminatory
treatment toward a protected group as
an actionable wrong under the LAD, the
Court rejected the Ledbetter approach.
In other words, under the LAD, each
discriminatory paycheck is treated as
the equivalent of a ‘discrete’ and sepa-
rable violation of the LAD, if the wage
remains tainted by the original act of
discriminatory intent. Critical to the
Court’s decision, however, was its
refusal to extend the applicability of the
continuing violation doctrine to the
plaintiffs’ wage discrimination claims.
Applying the LAD’s two-year statute of
limitations, the Court found the plain-
tiffs’ complaint to be timely with
respect to the allegedly discriminatory
wages paid during the two years imme-
diately prior to the filing of their law-
suit, but untimely with respect to the
allegedly discriminatory wages paid
outside the two-year limitations period.
As a result, the untimely portion of the
claim was severed and recovery of back
pay was limited to wages received with-
in two years of the filing of the plain-
tiffs” complaint.

A New Jersey employee can now
make out a timely claim under the LAD
by arguing that the discriminatory pay
decision resulted in the payment of
unequal wages during the two-year lim-
itations period if the employee can
demonstrate that the non-time-barred
wages remain tainted by the original
time-barred discriminatory pay deci-
sion(s). The impact of the holding in
Alexander, however, is somewhat tem-
pered by the Court’s rejection of the
plaintiffs’ continuing violation argu-
ment, and the Court’s corresponding
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finding that the plaintiffs could not
recover for any discriminatory wages
paid earlier than the two-year period
preceding their lawsuit.

The practical effect of Alexander
may likely result in an increase of dis-
parate pay claims under the LAD.
Rather than bring suit under federal
employment law statutes (which require
exhaustion of administrative remedies
and impose caps on damages), New Jer-
sey plaintiffs now have a much easier,
and potentially more lucrative, avenue
to challenge any decision that affected
any paycheck received within the
LAD’s two-year limitations period,
regardless of when it was made. H
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