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ESTATE PLANNING

ESTABLISHED 1878

A Renewed Focus on Non Tax-Planning Goals

Statutory changes have shifted the spotlight from tax planning
to planning for disability and asset management

By Timothy J. Dengler and
Rachel M. Rinninsland

raditionally, estate planning involved

assessing tax planning and non tax-

planning goals. The increases in the
estate and gift tax exemptions and the pos-
sible repeal of the estate taxes under the
2001 Eccnomic Growth and Tax Relief
Reconciliation Act have, in some cases,
reduced the importance of tax planning in
the estate planning process. Nevertheless,
the fundamental nontax reasons for devel-
oping an estate plan remain. This article
focuses on the nontax reasons behind cre-
ating a current and comprehensive estate
plan, including planning for your disabili-
ty, planning for the care and management
of assets for your spouse and children, and
planning for the transfer and management
of your assets at death.

What Is an Estate Plan?
For an average individual, a basic

estate plan should consist of the tollowing
documents: Last Will and Testament,
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Power of Attorney and Living Will. Each
document provides a set of specific
responsibilities and instructions to a des-
ignated individual in specific situations.
In a perfect world, they are carefully
drafted by an estate planning attorney and
provide a comprehensive set of guide-
lines. These guidelines are written in
accordance with the client’s wishes, and
delegate the individual named in the doc-
ument the authority to handle either: dis-
position of an individual’s assets after
they die; management of their finances
during their lifetime; and/or decision-
making authority relating to an individ-
ual’s health care.

As an individual’s wealth increases,
more sophisticated planning techniques,
such as life insurance trusts, family lmit-
ed partnerships, etc. may be implemented.
The motivation behind the use of these
sophisticated devices, from the attorney
and especially the client’s prospective, is
the avoidance or minimization of estate,
inheritance or gift taxes. Other than tax-
moetivated planning purposes, there are
other fundamental reasons why the aver-
age person should consider implementing
an estate plan,

Living Wills

In recent weeks. a national debate
about the rights of incapacitated people

has arisen over the Terri Schiavo case.
The seven-year legal battle between Terri
Schiavo’s parents and her husband,
Michael Schiavo, centered around specu-
lation and opinion of what Terri’s wishes
were concerning her health care treat-
ment. Unfortunately, because no specitic
written instructions concerning medical
decisions had been executed by Mrs.
Schiavo, the debate ensued over what she
would want.

If Mrs. Schiavo had executed a living
will, the legal battle that developed over the
past years could have been avoided. The
New Jersey Advance Directives for Health
Care Act allows an individual, age 18 or
older, to specily in writing, decisions con-
cerning their medical treatment in the event
of illness, unconsciousness or mental inca-
pacity. By executing an advance directive,
you provide a detailed set of your wishes in
the event that you are unable to make your
own health care decisions. By preparing the
directive, you have added assurance that
your named health care agent will follow
your wishes and intentions.

There are three kinds of advance
health care directives: (1) a proxy direc-
tive; (2) a living will; and (3) a combined
directive. A proxy directive names the
person who you authorize to make med-
ical decisions on your behalf, in the event
that you are unable to do so. This individ-
ual is known as your health care represen-
tative. A living will provides your health
care representative with a statement of
your intent concerning your medicat deci-
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sions. It sets forth in advance certain cir-
cumstances in which you want your wish-
es adhered to and whether you want to
accept or refuse medical treatment. A
combined directive, as defined, combines
both the proxy directive and the living
will. It provides your named health care
representative with specific instructions
concerning your medical decisions.

Regardless of which type of directive
you choose, it is important to discuss with
your named health care representative and
other family members the course of your
medical treatment in the event you are
unable to make your own medical deci-
sions. Failure to execute a living will ren-
ders issues concerning one’s health care
unresolved and can initiate a long and
unnecessary legal battle among family
members, as evidenced by the recent
events involving Terri Schiavo.

Powers of Attorney

A Power of Aftorney is a document
that gives someone else the authority to
act on your behalf concerning manage-
ment of your finances in the event that
you are unable to make those decisions.
The power can be specific to a certain
task or broad to cover many financial
duties. For example, the document can be
limited to authorize an attorney—in-fact to
sign necessary legal documents on behalf
of a buyer or seller in a real estate trans-
action if they are unable to be present at
closing. This is known as a nondurable
power of attorney.

The person you appoint is known as
your attorney-in-fact. Under the New
Jersey Power of Attorney statute, unless
otherwise specified in the written docu-
ment, your attorney-in-fact has the
authority to do anything regarding the
financial management of your affairs or
finances that you yourself could do but
for a disability or mental incapacity.
Typically, these documents are drafted as
“durable,” which means they become
effective immediately upon signing and
are not affected by a subsequent disability
or incapacity on the part of the principal.
A power of attorney is effective until it is
revoked, or, as with the living will, until
the death of the principal.

A springing power of attorney

becomes effective upon the happening of
a stated future event. Generally, the stated
future event is the subsequent mental
incapacity or disability of the principal.
Although this serves to protect the nomi-
nated attorney-in-fact from squandering
the assets of the principal, it also can
prove to be a time-consuming process. In
situations where a springing power of
attorney 1S necessary, time is of the
essence and obtaining medical opinions
concerning the disability of the principal
from a physician is not always an easy
process.

Another important reason to execute
a power of attorney is to avoid a guardian-
ship proceeding. In the event that an indi-
vidual who has not executed a power of
attorney becomes incapacitated and is
unable © manage his or her financial
affairs, a formal court proceeding, known
as a guardianship proceeding, will have to
be initiated. Typically, substantial legal
and administrative costs are incurred in
these matters. By executing a power of
attorney, these unnecessary, costly and
time-consuming proceedings can be
avoided.

Trusts

Testamentary trusts. A fundamental
nontax reason for estate planning is plan-
ning for the transfer and management of
your assets after your death. As the defin-
ition of family continues to evolve, it
becomes clear that every family has its
own unique financial needs and concerns.
Suceessful estate planning requires a con-
centrated effort to understand the unique
aspects of each client’s family. Without a
properly drafted will, assets will be dis-
tributed in such shares and to such benefi-
ciaries as set forth under state law. In the
alternative, under a comprehensive will or
trust, you can designate the person or cor-
poration responsible for the management
and transfer of your assets and set forth
the conditions of distribution of your
assets.

Muariial trusts. Protecting an inheri-
tance for children from a prior (or current)
marriage often requires the inclusion of a
marital trust in your will. A marital trust
may help to satisfy the competing inter-
ests of providing for your spouse while

ensuring that your assets will ultimately
pass to your children or other beneficia-
ries. If one or both spouses express an
intent that the trust be used to maintain
the surviving spouse’s accustomed stan-
dard of living, then an inquiry should be
made as to how this intent is satisfied.

Marital trusts should be drafted to
give the trustee the discretion to make
principal invasions that will enable the
surviving spouse to maintain customary
standards of living. Caution should be
exercised in outlining the purposes for
these discretionary invasions. By describ-
ing certain customary events of the
spouse, the trustee is relieved of the oblig-
ation to question the surviving spouse
about life events. This will make the
trustee’s decision much easier and take
the burden off of the surviving spouse to
justify his or her request. If a description
of customary standards is not given and
the remaindermen object to a sizable
request by the surviving spouse, then
family turmoil may result if the surviving
spouse makes invasion requests not antic-
ipated by the terms of the trust.

Trusts for children. One primary pur-
pose in creating a trust is to provide man-
agement assistance for those lacking
financial maturity or ability. Trust provi-
sions are commonly included in wills to
provide support and asset management
for minor beneficiaries, avoiding costly
guardianships. These support trusts often
continue past the age of majority to allow
the beneficiary to mature before receiving
assets. The timing of trust distributions
can be used to encourage attainment of
certain goals, such as graduation from
college, attainment of career success or to
gradually educate the beneficiary in the
management of his own financial affairs.

In executing a trust for the benefit of
your children or spouse, you can also pro-
vide them with some measure of creditor
protection. Without a trust, any assets you
pass on to your children or spouse can be
used to satisfy their creditor’s claims and
such assets will be included among their
assets in assessing equitable distribution
claims in divorce actions. By establishing
a trust, you can protect those assets you
pass on to your family from their creditors
or any soon to be or future former spouse
of a child. For the beneticiary with current
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creditor concerns, a trust can safeguard
inherited assets from judgments and liens.
Family members in high-risk professions
or positions where lawsuits are a threat
will particularly benefit from the creditor
protection afforded by a trust. In addition,
a well-drafted “spendthrift” provision in a
trust can protect a beneficiary from him-
self by prohibiting a piedge, assignment,

sale or other transfer by the beneficiary of
the beneficiary’s rights in trust assets or
income. Generally speaking. if the benefi-
ciary cannot compel the trustee to make a
distribution from the trust, a court and the
divorcing spouse will be unable to do so.

While tax-planning concerns are
involved in the estate-planning process,
non tax-planning reasons encompass

many of the fundamental motivational
factors behind creating an estate plan.
Planning for your disability, the disability
of a spouse, the care and management of
assets for your minor children, the trans-
fer and management of assets at death,
and creditor protection are essential ele-
ments in providing for your family’s
financial future. W



