HOLDING LAND FOR A FUTURE
PAYOUT—-DON’T BANK ON IT!

By Andrew Robins, Esq. and Steven Dalton, Esq.

istorically, land has consistently increased in value, resulting in the practice of holding onto
developable property for future sale and higher value. Such “land banking” would appear even
more desirable during economic downturns in the development market. Arguably, land banking should

be as viable as ever in today’s market.

However, the increasing complexity and severity of the
regulatory climate governing development mandates re-

consideration of the value of land banking.
New regulatory programs and increased com-
plexities in inter-agency coordination suggest
that decreasing potential yields may in fact de-
crease the value of the land in the future re-
gardless of prevailing economic trends. While
the value of each "unit” (whether dwelling units
for residential development or square footage
for commercial or industrial developments) will
likely rebound over time, the total number of |
"units” a property can yield will likely not re-
main at today's values.

A recent series of DEP {New Jersey Depart-
ment of Environmental Protection) regulato-
ry proposals and adoptions are combining to
severely restrict the ability to develop parcels
even in areas designated for "growth” by local
planning. The trend of tightening restrictions
will, no doubt, continue to decrease the yield
for the overwhelming majority of development
sites. Given New Jersey's regulatory approach
and lack of overall incentives for growth, those
holding land and planning to reap the bene-
fit of future unit price increases may well find
themselves losing value as the result of dramat-
ically decreasing yields.

While DEP seemingly has always been re-
stricting development, several major regula-
tory proposals covering the full range of land
use programs have recently been adopted or proposed
that will dramatically alter future development throughout
the state. Most recently, in November 2007, DEP adopted
major changes to the stream encroachment permit regula-
tions. The new flood hazard rules greatly expand the scope
of requlated waters. DEP has created a completely new reg-
ulated area known as a “riparian zone.” The “riparian zone"
is a buffer extending 50, 150, or 300 feet from regulated wa-
ters, depending on ecological features or associated habi-
tats. Rigorous restrictions apply to development in these ri-
parian zone buffers. The new rules also require “zero net fill”
{previously only applied to the Central Passaic River Basin
floodplain). Up to 20 percent of the flood storage area may
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be displaced on site only if an equal amount of flocd storage
area is created off-site. Strict limitations on off-site compen-
sation will make it difficult to achieve for most
locations. Hence, sites near waterways will be
severely limited in how they are developed.

The DEP proposed amendments to its Sur-

face Water Quality Standards rules in May 2007.
| It proposed more than 900 miles of additional
Category One {C-1) waters, together with stan-
" dards and procedures for making future C-1
 designations. This designation, among other
| things, establishes a 300-foot buffer on either
| side ofthe water body through the state’s Storm-
water Management regulations. Additionally, a
use that will measurably change water quality
of a C-1 water is precluded.

DEP’s May 2007 Water Quality Management
Planning (WQMP) proposal would withdraw all
sewer service area designations in the event that
Wastewater Management Plans (WMPs) are not
updated to meet regulatory requirements with-
in nine months of the rule adoption. Counties
would assume WMP responsibility for develop-
ing WMPs, and update the plans every six years.
Amendments and revisions to a WMP will not be
processed by DEP when a WMP is out of date
except in limited circumstances. A large num-
ber of WMPs are out of compliance. Areas not
within WMPs or WMPs that are voided since
they are out of compliance will be limited to
very small developments generating less than
2,000 gallons daily. The proposed rules would also preclude
a large list of “environmentally sensitive” areas from being
designated as sewer service areas, notwithstanding regula-
tion of these areas through other DEP programs.

In summer 2007, DEP proposed detailed changes to the
Groundwater Quality Standards (GWQS). The GWQS are
used to determine effluent limitations for discharges to
groundwater (such as those allowed under NJPDES permits)
and as standards for remediation cases. The GWQS, there-
fore, significantly impact all development projects that will
have wastewater or stormwater discharges to the ground
as well as Brownfield sites with contaminated groundwater.
Moreover, since the GWQS will be used in the WQMP pro-
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DEP proposed amendments to the
Freshwater Wetlands rules in Septem-
ber 2007 that would significantly change
the existing regulatory pregram, compli-
cate development approvals and increase
costs. The proposal limits the scope of ac-
tivities presently. allowed under the more
streamlined General Permit (GP) process,
and imposes new mitigation requirements
on numerous GPs. As a result, more Indi-
vidual Permits (IPs) will be required, devel-
opment costs will increase and available
land will be reduced. Additionally, sig-
nificantly enhanced requirements are pro-
posed with respect to cultural resources,
These changes will decrease the amount
of developable area whenever sites are lo-
cated with or near wetland areas.

Currently awaiting formal proposal
are the long-pending “Endangered and
Threatened Species” rules, and the long-
delayed Highlands Regional Master Flan
adoption. These programs will result in
additional environmental restrictions and
an overall clampdown on development
opportunities for vast areas of the state.

Overall, the amount of developable
land continues to be constrained as each
new prescriptive program is adopted.
Further complicating the process is the
real prospect that DEP will be unable to
process applications in a timely manner
due to understaffing.

In sum, newly adopted and recently proposed regulations
impose severe restrictions on development. It is reasonable
to predict that the ability to build on undeveloped parcels will
continue to be substantially reduced. For residential sites, re-
gardless of zoning, it is likely many sites will be developed with
fewer housing units as time goes on. For commercial and in-
dustrial projects, less square footage wili be able to be built as
each new restriction comes on line. Over time, it is doubtful
that the per unit development value will increase sufficiently to
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make up for drastic cuts in the number of units or the amount
of square footage that could be developed on a given prop-
erty. Hence, in the long term, many “land banked” properties
will lose and not gain value. Those holding properties for fand
banking should carefully review how new and proposed devel-
opment restrictions will impact the value of their land. B

Messrs. Robins and Dalton are shareholders in the
Environmental Department of Giordano Halleran & Ciesla,
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